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APPLTCATION NIX{BER t90-55-1-6
METTORANDIJM DECISION

Terponr"ff Charge Aplication lftmber t90-55-16, was filed by Caleb Lirnited
Paa+nerstrip on llanctr 2, L99O, to ctrarge ttre point of diversion, place ard
nab.rre of use of O.55 cfs of $ater, rrct to e><ceed L5O acre-feet, as evidenced
bry a portion of Atrplication lfirnber 55-77 (A4306a, @r*,ificate lihnrlcer 1310).
Heretofore, ttre water was diverted fircnr ttre tail::aoe of tlre Olmsted Fovrer
Plant at a point Santh 2L1"7 fet ard East 373 feet frcnr tlre NW 6rner of
Section 7, T65, BE, SLB{IM. Ttre water was trsed for ttre irzigation of 37.5
acres of lard.

Hereafter, it is prWosed to divert ttre 0.55 cfs, not to occeed l-50 acre-feet,
of water frqn L2 sprirgs ard ttre stJe.un in tJ.e Norttr Fork of P:rovo Canyon.
These points of diversion ane located in Sections L0 and l-5, T5S, FJE, SLB&M.
They will be used for variqrs prr?oses in the oper:ation of Surdance Resort.

Ihe Tenporary charge Aplication $rErs adrrertised in Ttre hily Her:ald on Marctr
15, L990. kotests rrrere r€ceived frqn hovo River lrlater Usersr Association
ard U.S. B.u:eau of Reclarnation. Ttre fonrer asserts tlat tlre tenporary charge
application is based on a water right vrhicfr is predicated upon ttre
availability of water fron tlre Ohsted Fcrtaer Plant taih:ace in excess of the
qtnntity that can be diverted into tlre Pnorro Bench Canal urder the Blue Cliff
right for use by ttre P:ovo Resewoir Water Usel^s Odrpany. After ttre Olrnsted
P1arrt ceased operation in lsee, the Ccnpany can divert its Btue Cliff right
qpstrearn at tlre l{rrdock hm; henoe, t}rere is no excess water available at ttre
taih:ace to satisfy tlre urderfyirq rigrt of ttre tenpor:aq1 ctrarge application.
Ttris wculd iryair tlre rights of Pnor,ro River Water Usersr Association. The
latter prctestant sfutply alleges ttrat ttre subject vrater right is no longer
tmlid.

A hearirg was held on April tz, 1990, at SaLt Lake city, [Jtah. r.egal cor:nsel
for tlte atrplicant statcd t}lat tlre atrplicant had filed tenporary charges on
certificate lltnnlcer L3l-0 since L976, arxl ttre state Ergineer had approved ltt of
tlpn. The water right has been ttre sulcject, of litigation sever:al tirrps and
tltr€e of the cases went to the Utah suprere ccur*, wtere the validity of ttre
water right ruas t4Jreld. Also, the water ri$rt has been ocercised cont-inously.
Ihe atrplicant ttren sulcrnitted a studlr performed by tlre kovo River Conunissioner
htttich strcns that excess water has been arraitatrte in nrcst year^s for the
diversion urder Certificate ltunber L3l-0.

Representatives for tJre prrctestants reiter:ated the written portests. They
aclmcwledged that tne applicantts water rigtrt is valid but it has a very lovrpriority; hcffever, it is senior to ttre rr,rater rigrts of ttre U.S. Rreau of
Reclanation for storage of kovo River water in oeer O:eek Resenroir urder ttre
hcnro River Project. Ncw that tlre hcnro Reservoir Water Users conpany can
ftrLIy satisfy its glue ctiff right by divertirg at the lturrCock oan, lftor^rirq
diversion of water (urder ttre ctrange application) in ttre Norttr Fork of p:rovo
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Carryon wo.rld fut a nerw demard for water on ttre P:ovo River system ard diminish
tlre quantity of water $rtridl the Pr:oro River Water Userst Association could
store in Oeer creek Resenroir.

The State hqineer has revier,,red ttre subject, water right and tlre strlcmitted
study by ttre P:rcnro River Conunissioner. He has noted tlre followirg:

a. Water Rigtrrt lnunber 55-77 (A4306a, Certificate llunber 131-O) has
a priority date of October LL, L9L1, ard Certificate Nunber
1310 wzrs issued on September 13, L924. FUtherrnore, Court
decisions on file attest to the validity of t}re right.

b. Ttre study done by the Provo River Comrdssioner for the years
L947 tD 1975 shct.rs tlnt, on tlte average, tiere were 55.7 days
per year rrtren there was an available flcr'l of 5.o cfs for
diver:sion urder Certificate llr-unloer l-310. A flow of 5.o cfs
for 55.7 days delivers 551 asre-feet of water.

In viemr of tlre above, tlre State Erqineer believes tlnt if tlrere was eilr average
of 55L acre-feet of water available to divert at a r:ate of 5.0 cfs r:nder
cerfificate Nr.unlcer l-3L0 crrer a 29-year period in tl:e past, tlre sanre average
Enntity sfrorlld be available in the flrture regardless of any ctrarge in point
of diversion by tlre Pncnro Resenroir Water Users Corpany. Section 73-T-3, Utah
Code Annotated, L953, states: ttEieneficial use shall be the basis, the rneasure
ard tlre limit of aII ri$rt-s to tlre use of water in this state. rr It is the
opinion of ttre State Ergineer that ttre historical diversions by t}re kovo
Resenroir Water Users Conpany represents its beneficial use urder its portion
of ttre BIue Cliff right. Increasirg its diversion at tJ:e M:rdock Dam is an
enlargelrent of the right, rnhiclr is contrary to Uta,tr Iaw, ard would inpair
otlrer r,*ater rights on tlre Pr:ovo River ilcludirg that of the applicant and
those for storage urder tlre Deer CYeek koject..

Thus, it is ttre opinion of the State Egineer tlat there are mmy tinres wtren
there are ex@ss flovs h the Hrorro River htridr can be dived.ed under
Certificate Nrmrlcer l-310. I,ffrettrer or not there wiII be any excess flov,rs
available durinq tle 1990 irzigation season, tlre State Bgineer does not know
at tJlis tirc, btrt if e>(cess flcrus are available, tl.e applicant should be
allcrued to divert water urder t}re tenporary dnrge application.

It is, tlrerefore, ORDRED ard Terporary Charge Application Nunlcer t9O-55-16 is
hereby APPRO\IED sticject, to all prior rights ard tJ:e follcn^rirq conditions:

l-. Water sfntl be diverted under tlre tenporary ctrarge application
only when it has been determined by the State E:gileer ard the
Hsvo River Ccnunissioner that there Eure e><cess florps il the
Provo River $thicft can be diverted urder Certificate Nr-unlcer
131_0.
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2. strflId ttre ol:rsted Fower Plant resurre qleration ard there a:re
elrcess flcrus in the horo River arrailable for diversion under
Certificate lnnrber L3L0, the applicant, strall antarqe with the
pohrcr prcducer to pay any required capensation for loss of
pcner gerer:ation.

3. Ihe total Warrtity of water diverted urder tlp charge
atrplication stnlt be repor*ed by the Provo River Cqrrnissioner
in his annual nepor{, to ttre State Eqineer.

4. Any addition oosts incurr:ed by the Hovo River ocnunissioner in the
a&ninistration of the tenpor:ary ctlarge application strall be borne
by ttre atrplicant. Ttre arrcunt of suctr osts shall be determined by
tlre River @nnissioner ard/or tlre State Dqineer.

Itris oecision is sulcject, to ttre pnovisions of Rule R625-6-L7 of tlre Division
of Water Rigtrts ard to Sections 63-46b-13 ard 73-3-L4 of the Utaft Code
Annotated, 1953, hhich provide for fitirg eitlrer a Request for Reconsideration
with tlre State Brgineer or an appeal wittr tlre appnopriate District, Court. A
Request for Reonsider:ation nust be filed wittr tlre State Fgineer within 20
days of ttre date of ttris Decision. Hooever, a Request for Reconsider:ation is
rpE, a prercquisite to filing a cqrrt atrryeal. A court agleal nust be filed
wittrin 30 days after tlre date of ttris Decision, or if a Request for
Reconsideration has been filed, within 3O days after the date the Request for
Reconsideration is denied. A Request for Reoonsideration is considered denied
wtren no action is take 2O days after tlre Request is filed.

hted this llth day of lttay, 1-990.

RLM:JR:ap

l[atld a oqy of the foregoirg l{enprarrturr Declsion t}ris l1th day of l,lay,
1990, to:

Cateb Limited Far{nerstrip
310 South LOO East #3
St. Conge, W 84770

U.S. Btreau of Reclarnation
c/o P. t<ir*, Carpenter
P.O. Box 5L338
Provo, Uf 84605

Pnovo Water Usersr Association
750 North 200 West #201--8
hovo, UT 8460L

Sncff, Christensen, ard llartineau
c/o l{arc, T. Wargsgard
P.O. 45000
Salt Iake City, tll 84L45
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Iawson ard Ida Harnbli:r
3l-0 Scutfi l-OO East #3
St. Corge, tll 84770

Provo River ocnunissioner
Stanley H. Roberts, Jr.
1675 Sorth 350 East
Orern, Uf 84058


